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DETAILED ACTION 

Specification 

1 . ) The amendment filed 1 0/05/201 1 is objected to under 35 U.S.C. 1 32(a) 
because it introduces new matter into the disclosure. 35 U.S.C. 132(a) states that no 
amendment shall introduce new matter into the disclosure of the invention. The added 
material which is not supported by the original disclosure is as follows: "one or more 
shoulders" and "preferably" in line 4, "when there are only two such shoulders (as 
illustrated)" in line 5, "[i]n some embodiments . . . outer surface of the body from lines 

1 0-1 3 of the amendment to the specification. The originally filed disclosure, which 
shows two shoulders ref. #'s 421 A and 421 B- no more or less, does not support this 
specification amendment. Also, it is noted that applicant should use the 
correct/consistent reference numbers in lines 14-16 (i.e. ref. #118 should be 408, ref. 
#118 should be 416 and 41 8) 

Applicant is required to cancel the new matter in the reply to this Office Action. 

2. ) The specification is also objected to as failing to provide proper antecedent 
basis for the claimed subject matter. See 37 CFR 1 .75(d)(1 ) and MPEP § 608.01 (o). 
Correction of the following is required: The claims (e.g. claims 79, 80, 81 , 84, 87, 88, 89, 
and 92) use the term "seat spacer" whereas the specification refers to it as a spacer 
cap. 
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Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 1 1 2: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 76-77 and 85-92 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the written description requirement. The claim(s) contains subject 
matter which was not described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor(s), at the time the application 
was filed, had possession of the claimed invention. 

Claim 76 recites "an associated tab," which the examiner is unable to find in the 
original filed drawings or specification. 

Claims 85-92 describe the elected embodiment (FIGS 8-9 and 11-13); however, 
this embodiment was not original disclosed as having any more or any less than two 
(upper) shoulders, ref. #421 A and ref. #421 B. Independent claim 85 recites that only 
two shoulders are present on the cap, which refers to the cap shoulders, ref. #'s 422 
and 424. An embodiment without ref. #'s 421 A and 421 B was not originally described in 
the specification in such a way as to reasonably convey to one skilled in the relevant art 
that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. 
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Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

Claims 74-79 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Schlapfer (U.S. Patent No. 6,248,105), "Schlapfer I". 

Schlapfer I discloses an apparatus for bridging one or more vertebrae of a spine, 
the apparatus comprising a fastener having a threaded shaft adapted to be driven into 
the vertebrae and a head at a proximal end of the shaft; a tulip having: (a) outer and 
inner walls defining opposing, and generally circularly open, first and second ends, (b) 
opposing first and second slots extending from the open first end toward the open 
second end, and (c) first and second grooves, each extending in opposing relation to 
one another along the inner wall from at least one of the first and second slots toward 
the other of the first and second slots, wherein: (i) the head of the fastener is retained 
within the tulip and proximate to the second end thereof, with the threaded shaft 
extending out of the tulip through the second opening thereof, and (ii) the opposing first 
and second slots are sized and shaped to receive a rod therethrough in a transverse 
orientation with respect to the threaded shaft of the fastener, such that the rod passes 
over the head; and a cap including: (a) a generally cylindrical body having first and 
second opposing ends, an outer surface, and a bore extending through the first and 
second opposing ends of the body along a central, longitudinal axis, (b) first and second 
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shoulders disposed in opposing relationship to one another proximate to the first end of 
the body, and extending radially away, and circumferentially along, the outer surface of 
the body, (c) third and fourth shoulders disposed in an opposing relationship proximate 
to the second end of the body, and extending radially away, and circumferentially along, 
the outer surface of the body, wherein: the third and fourth shoulders are sized and 
shaped to be: (i) received into the first and second slots, respectively, to positions 
adjacent to the first and second grooves, respectively, and (ii) slidingly received into the 
first and second grooves by rotation of the cap about the longitudinal axis; and 
at least portions of the first and second shoulders are sized and shaped to slide over, 
and overlie, respective portions of a lip of the tulip at the periphery of the first open end 
of the tulip by the rotation of the cap about the longitudinal axis. 

The cap includes no further shoulders beyond the first, second, third and fourth 
shoulders. 

At least one of the first and second shoulders operate to stop the cap from 
rotating beyond a predetermined amount by bearing against an associated tab located 
at the lip of the tulip. 

At least one of the first and second shoulders operate to stop the cap from 
rotating beyond the predetermined amount by bearing against an associated tab located 
at the lip of the tulip. 

The apparatus further comprising a screw operating to thread into the bore of the 
cap, to urge the rod toward the second end of the tulip, and to tighten such that the rod, 
the head of the fastener, and the tulip are rigidly fixed and locked into position. 



Application/Control Number: 10/693,698 Page 6 

Art Unit: 3733 

The apparatus further comprising a seat spacer having first and second opposing 
surfaces disposed within the tulip, the first surface being oriented toward the first end of 
the tulip and operating to engage the rod, and the second surface being oriented toward 
the second end of the tulip and operating to permit sliding engagement with, and 
articulation of, the head when the screw is not tight. 

Claims 74-75, and 78-84 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Schlapfer. (U.S. Patent No. 6. ,030,090), "Schlapfer II". 

Schlapfer II discloses an apparatus for bridging one or more vertebrae of a spine, 
the apparatus comprising: a fastener having a threaded shaft adapted to be driven into 
the vertebrae and a head at a proximal end of the shaft; a tulip having: (a) outer and 
inner walls defining opposing, and generally circularly open, first and second ends, (b) 
opposing first and second slots extending from the open first end toward the open 
second end, and (c) first and second grooves, each extending in opposing relation to 
one another along the inner wall from at least one of the first and second slots toward 
the other of the first and second slots, wherein: (i) the head of the fastener is retained 
within the tulip and proximate to the second end thereof, with the threaded shaft 
extending out of the tulip through the second opening thereof, and (ii) the opposing first 
and second slots are sized and shaped to receive a rod therethrough in a transverse 
orientation with respect to the threaded shaft of the fastener, such that the rod passes 
over the head; and a cap including: (a) a generally cylindrical body having first and 
second opposing ends, an outer surface, and a bore (ref. #5) extending through the first 
and second opposing ends of the body along a central, longitudinal axis, (b) first and 
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second shoulders disposed in opposing relationship to one another proximate to the first 
end of the body, and extending radially away, and circumferentially along, the outer 
surface of the body, (c) third and fourth shoulders disposed in an opposing relationship 
proximate to the second end of the body, and extending radially away, and 
circumferentially along, the outer surface of the body, wherein: the third and fourth 
shoulders are sized and shaped to be: (i) received into the first and second slots, 
respectively, to positions adjacent to the first and second grooves, respectively, and (ii) 
slidingly received into the first and second grooves by rotation of the cap about the 
longitudinal axis; and at least portions of the first and second shoulders are sized and 
shaped to slide over, and overlie, respective portions of a lip of the tulip at the periphery 
of the first open end of the tulip by the rotation of the cap about the longitudinal axis. 



Application/Control Number: 10/693,698 
Art Unit: 3733 



Page 8 




The cap includes no further shoulders beyond the first, second, third and fourth 
shoulders. 

The apparatus comprising a screw (ref. #10) operating to thread into the bore of 
the cap, to urge the rod toward the second end of the tulip, and to tighten such that the 
rod, the head of the fastener, and the tulip are rigidly fixed and locked into position. 

The apparatus comprising a seat spacer having first and second opposing 
surfaces disposed within the tulip, the first surface being oriented toward the first end of 
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the tulip and operating to engage the rod, and the second surface being oriented toward 
the second end of the tulip and operating to permit sliding engagement with, and 
articulation of, the head when the screw is not tight. 

A surface of the head that engages the second surface of the seat spacer 
includes a generally dome-shaped contour, and the second surface of the seat spacer 
includes a complementary contour in a manner permitting sliding articulation of the head 
within the tulip when the screw is not tight. 

The first surface of the seat spacer includes a U-shaped contour that 
complements and engages a contour of the rod in a manner permitting sliding and 
rotational articulation of the rod within the tulip when the screw is not tight. 

The apparatus comprising a seat ring having an annular configuration defined by 
inside and outside surfaces and opposing first and second open ends, the inside 
surface being sized and shaped to receive and permit articulation of the head when the 
screw is not tight, the second open end having a diameter sufficiently large to permit the 
threaded shaft to extend therethrough but not sufficiently large to permit the head to 
pass therethrough, and an outside surface being sized and shaped to engage the inner 
wall of, and prevent the head from extending through, the second open end of the tulip. 

The inner wall of the tulip includes a conical surface formed annularly about the 
open second end thereof; and 

the outside surface of the seat ring is sized and shaped to slidingly engage the conical 
surface and permit articulation of the head of the fastener when the screw is not tight. 
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Tightening the screw into the bore of the cap causes: (i) a distal end of the screw 
to engage and urge the rod against the first surface of the seat spacer; (ii) the second 
surface of the seat spacer to engage and urge the head of the fastener toward and 
engage the inside surface of the seat ring; and (iii) the outside surface of the seat ring to 
engage the conical surface of the tulip, such that the cap, the rod, the seat spacer, the 
head of the fastener, and the tulip are rigidly fixed and locked into position. 

Response to Arguments 

Applicant's arguments with respect to the claims have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Mary Hoffman whose telephone number is (571) 272- 
5566. The examiner can normally be reached on Monday- Friday, 9am -5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, please contact 
the examiner's supervisor, Eduardo C. Robert, at (571) 272-4719. The fax phone 
number for the organization where this application or proceeding is assigned is (571) 
273-8300. 

If there are any inquiries that are not being addressed by first contacting 
the Examiner or the Supervisor, you may send an email inquiry to 

TC3700_Workgroup_.D_lnquiries@uspto.gov. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Mary C. Hoffman/ 

Examiner, Art Unit 3733 

/EDUARDO C. ROBERT/ 

Supervisory Patent Examiner, Art Unit 3733 



